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by governments in the context of COVID-19 are available on the WTO's COVID-19 webpage2 
and the WIPO COVID-19 IP Policy Tracker.3 

 
 
1  INTRODUCTION 

http://www.wto.org/covid
http://www.wipo.int/covid19-policy-tracker
https://docs.wto.org/
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names that are used to identify pharmaceutical substances and ingredients. A balanced copyright 
system that takes due account of the interests of rights-holders and the public at large to access 
copyright-protected works can support R&D activities and enable the development of digital solutions 
to support diagnostics and treatment.  

IP systems are only one element of the innovation cycle that includes the discovery, development 
and delivery of new health technologies. An integrated approach to respond to the COVID-19 
pandemic implicates numerous policy areas, including tariffs and import licensing, government 
procurement, regulatory standards, health services and competition policy.5 A standalone section in 
the 2020 study jointly published by the World Health Organization (WHO), the World Intellectual 
Property Organization (WIPO) and the WTO, Promoting Access to Medical Technologies and 
Innovation: Intersections between public health, intellectual property and trade  (second edition),6 
on COVID-19 was added at the start of the publication to map the multiple challenges posed by the 
pandemic in relation to the integrated health, trade and IP policy frameworks set out in the study.  

2  VOLUNTARY COLLABORATION 

Most new health technologies entail the incorporation of multiple inputs from different sources. They 
must also be rigorously tested for safety and efficacy before being distributed to the public. In this 
light, collaboration and cooperation among health technology developers, governments and other 
stakeholders can be positively supported by the IP system.  

IPRs generally take the form of a limited "exclusive" right granted under national law to a creator 
over the use of the creation for a certain period of time. This allows the right-holder to extract 
economic value from the IPRs by using them directly or by authorizing others to do so. For example, 

http://www.wto.org/covid
https://www.wto.org/english/res_e/publications_e/who-wipo-wto_2020_e.htm
https://www.oecd.org/daf/competition/COVID-19-competition-policy-actions-for-governments-and-competition-authorities.pdf
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Box 1: Examples of voluntary collaborative efforts 
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On 3 April 2020, MPP's Board decided to temporarily expand MPP's mandate to include any health technology 
that could contribute to the global response to COVID-19 and where licensing could facilitate innovation and 
access.23 

 
3  GOVERNMENT ADMINISTRATIVE OPTIONS 

Acquisition and maintenance under the TRIPS Agreement 

Some IPRs – notably patents, trademarks and registered designs – are only granted after going 
through administrative procedures such as examination. The TRIPS Agreement establishes general 
principles concerning the acquisition and maintenance of such IPRs. Part IV of the Agreement is to 
ensure that unnecessary procedural difficulties in acquiring or maintaining IPRs do not impair 
protection if and when required by the Agreement. It provides (in Article 62) that compliance with 
reasonable procedures and formalities may be required for the acquisition and maintenance of IP 
rights, and that these should not be too costly or protracted. But neither the TRIPS Agreement nor 
the Paris Convention24 mandates specific procedures or lays down detailed procedural requirements. 
As a result, members have room to manoeuvre in developing an approach to IPR acquisition and 
maintenance procedures tailored to their specific needs and circumstances. 

Within this framework, national and regional IP offices have taken initiatives to expedite or simplify 
their administration of the IP system, especially concerning patents and trademarks, and to provide 
practical support for firms seeking to develop products of potential benefit in combating the 
pandemic. 

Patent examination or application procedures 
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4  GOVERNMENT POLICY OPTIONS 

The global IP system as a framework for innovation and technology diffusion 

The way in which the IP system is designed – and how effectively it is put to work – can be a 
significant factor in facilitating access to existing technologies and in supporting the creation, 
manufacturing and dissemination of new technologies. The policy choices made at the regional and 
national levels within the international legal framework are key to incentivizing research and 
development (R&D) investments, collaboration and outcomes, as well as to securing access to 
treatments, diagnostics, vaccines and other health technologies. 
 
The initiatives for voluntary sharing and pooling of IPRs represent one set of responses to the spirit 
of collaboration that dominates the global effort to tackle COVID-19. Equally, a range of policy 
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Compulsory or government-use licences 

The role of compulsory or government -use licen ces to address COVID -19  

The TRIPS Agreement allows compulsory licensing as part of the Agreement’s overall balance 
between promoting access to existing technologies and promoting research and development into 
new technologies. Article 31 of the Agreement allows compulsory licensing and government use of 
a patent without the authorization of its owner under a number of conditions aimed at protecting 
the legitimate interests of the patent-holder. Patent-owners are, in principle, entitled to receive 
remuneration. The option to grant a compulsory licence under Article 31 for the purpose of 
manufacturing or import is available to all members. While there has been particular attention paid 
to use of compulsory licensing for pharmaceuticals, it applies to patents in any field. All members 
may grant such licences for health technologies, such as medicines, vaccines and diagnostics, as 
well as any other product or technology needed to combat COVID-19. 

To be prepared to respond to the pandemic, some members have eased procedures to grant 
compulsory or government use licences (see Box 6). One member has issued a government use 
licence for a potential treatment. In some other members, the parliament has requested the 
government to issue compulsory licences to ensure access to medicines, vaccines, or diagnostics for 
COVID-19. Compulsory licensing may serve as a useful policy tool to increase access to eventual 
treatments or vaccines for COVID-19, in particular in situations in which from a member's 
perspective access to affordable health technologies in sufficient quantities cannot be otherwise 
secured. 

 

Box 6: Examples of members which have undertaken actions relating to compulsory licences for 
COVID-19-related technology34 

Bill C-13 amends Canada's Patent Act to empower the Commissioner of Patents, on the application of the 
Minister of Health, to authorize the Government of Canada or another specified person to supply a patented 
invention to the extent necessary to respond to a public health emergency that is a matter of national 
concern. These amendments include safeguards to protect the interests of patent-holders; for example, 
ensuring that a patent-holder receives adequate remuneration for the use of the patent, placing limitations 
on the duration of the authorization, providing the patent-owner with notice of the authorization, and 
ensuring that the patent-owner has recourse to the courts if any person authorized acts outside the scope of 
the authorization. 

Germany passed amendments to the German Act on the Prevention and Control of Infectious Diseases in 
Humans. Among other things, it authorizes the Ministry of Health to issue use orders in the context of an 
epidemic situation of national importance with respect to patented inventions related to medical products. 

Hungary declared special legal order (State of Danger). During this period, the government may adopt 
decrees by means of which it may, as provided for by a cardinal Act, suspend the application of certain Acts, 
derogate from the provisions of Acts and take other extraordinary measures.  

The Government Decree 212/2020 (16 May) on public health compulsory licences for exploitation within 
Hungary (hereinafter mentioned as Government Decree 212/2020), based on Article 31 of the TRIPS 
Agreement, created a public health compulsory licence for exploitation within Hungary. 

The special legal order (State of Danger) was terminated on 18 June 2020, and thus Government Decree 
212/2020 ceased to have effect on that day. 

On 18 March 2020, Israel's Minister of Health issued a permit allowing the government to import generic 
versions of lopinavir/ritonavir from India for the purpose of exploring the possibility of treating COVID-19 
patients. 

 
Regarding the basis for a compulsory or government use licence, the TRIPS Agreement does not 
specifically list the reasons that might be used to justify compulsory licensing and thus leaves 
members the freedom to define the grounds for issuing a compulsory licence. Many laws include 
national emergency as one of the grounds for issuing a compulsory licence. A number of members 

 
34 Further details, including links to officials sources, are available at: 

https://www.wto.org/english/tratop_e/covid19_e/trade_related_ip_measure_e.htm.  
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Policy options and flexibilities regarding other IPRs 

As mentioned in the introduction, the role of policy options in other areas of IP rights has also been 
raised in discussions about IP and COVID-19.36 

Copyright  

Copyright, like other forms of IP, has to consider the balance between the rights of authors and 
owners and the larger public interest. Copyright provides exceptions and limitations that allow access 
to those works under certain special cases. Both copyright, on the one hand, and exceptions and 
limitations to copyright, on the other hand, are of particular importance when considering the 
question of access to medical technology and innovation. To aid responses to the COVID-19 
pandemic, some copyright-holders have taken action to make copyright-protected content freely 
available to help address the pandemic.37 



https://www.wto.org/english/tratop_e/covid19_e/trade_related_ip_measure_e.htm
https://www.wto.org/english/tratop_e/covid19_e/transparency_report_e.pdf
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