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. Introduction

1. Atits meeting of 21 July 1982, the Council was informed that consultations were taking place
between the European Communities and the United States in regard to the Manufacturing Clause of
the United States copyright legislation (C/M/160, item 12). In acommunication dated 8 March 1983
(L/5467), the European Communities outlined the nature of their complaint on this matter and indicated
their intention to have recourse to the provisions of Article XXIII of the General Agreement.

2. AttheCouncil'smeeting of 20 April 1983 (C/M/167, item 11), the European Communities informed
the Council that the Communities and the United States had held several rounds of consultations under
Articles XXI1 and XXI1I which had mainly concentrated on the question of prejudice caused by the
legidlation, but without asatisfactory result. The Communities therefore asked the Council to establish
apanel to examine the United States measure under the provisions of Article XXIII and in particular
to concentrate on the amount of prejudice involved and on the amount of compensation whi9Xaoon



1. Factual Aspects

4. The Manufacturing Clause - Section 601 of Title 17 of the United States Code, as extended by
Public Law 97-215 of 13 July 1982 - prohihits,



(iv) thatthe CONTRACTING PARTIES should recommend that the United States Government
should terminate



13. The European Communities maintained that an interpretation of the Protocol of Provisiona
Application that would consider the extension of "existing legislation” by new legidlative action after
an expiry date as covered by the Protocol of Provisiona Application would be inconsistent with the
basic purpose of that Protocol as conceived by its drafters. The Protocol had been intended to enable
governmentsto put the General Agreement into effect provisionally without having to changeor violate
existing legislation that wasinconsistent with Part 11 of the GATT. Hencelegislation existing in 1947
could not be extended by any further legislative initiative once an expiry date had been fixed in the
law; and no amendmentsto such legislation could beintroduced which would create further departures
from GATT rules. If acontracting party had discretion asto whether to act consistently withthe GATT
or not, it wasexpected to act consistently. Thisinterpretation of the Protocol of Provisional Application
had been reflected in the subsequent interpretation givento "existing legislation”, namely that it should
be "mandatory” in character. The United States had been faced in 1982 with the choice of either to
comefully into line with the General Agreement or to perpetuate an inconsistency; thisoption to come
into line with Part Il had been available without changing existing legislation or violating it. Since
the enactment of Public Law 97-215 extending the Manufacturing Clause had not been obligatory but
a matter of choice, the United States could no longer claim the re-enacted Manufacturing Clause as
"existing legidlation" under the Protocol of Provisional Application.

14. The United States maintained that the Manufacturing Clause was "existing legislation” within the
meaning of paragraph 1(b) of the Protocol of Provisional Application. The Manufacturing Clause met
the two requirements for "existing legislation™; it was"mandatory” in itsterms and expressed intent,
i.e. itleft no discretion to the executive agency responsiblefor its enforcement, and it had been part of
United Stateslaw on 30 October 1947. Although over the yearsthe scope of the Manufacturing Clause
had been narrowed, it had been retained continuously aspart of United States copyright law since 1891
(except for abrief period in 1904 to enable goods affected to be displayed at the St. Louis World Fair).
The extension of "existing legislation” beyond an expiry date inserted unilaterally by a contracting
party did not constitute enactment of "new" legislation that must conform with Part 1l of the GATT.

15. The United States said that it would flow from the Communities position that, if a given amendment
of "existing legislation” was not mandatory - that is, the actual change made to law was not required
by some superior provision of law, presumably the constitution - then enacting that amendment would
constitute "new" legislation that must conform to the obligations of Part 11 of the GATT. Thiswould
apply to any amendment, even onethat liberalized aprovision. The United States found no indication
intheoriginal intent of the Protocol of Provisional Application, or in the interpretations of provisional
application adopted by CONTRACTING PARTIES that would support that interpretation. The
recommendati ons of working parties and panel srel ating to theword " mandatory" , that had been adopted
by the CONTRACTING PARTIES (BISD, Vol.l11/62; BISD, 1559; BISD, 65/55; BISD, 7599),
related to the terms and the intent of the legislation involved, not to whether a contracting party was
required to amend that |egislation by some superior provision of law. The CONTRACTING PARTIES
had accepted modifications of "existing legislation”, so long as the modifications did not increase the
degree of non-conformity with the General Agreement. They had adopted a Working Party report
that had found such modifications, in the form of indirect tax increases, to be permissible so long as
the amendment did not increase the absolute margin of difference between the tax applied to imported
goods and that on domestic goods (Brazilian Interna Taxes, Report adopted by the CONTRACTING
PARTIES on 30 June 1949, BISD, Vol.l1/181).

16. The United States maintained that it would be detrimental to the interests all contracting parties
had in the elimination of "existing legislation” if the extension of such legislation beyond an expiry
date added subsequent to the date of the Protocol of Provisional Application or in the relevant protocol
of accession were interpreted as enactment of "new" legislation. A contracting party that wished to
provide unilaterally for the expiration of such alaw would be unlikely to do soif such unilatera action
were to be considered an international commitment and, should the contracting party in question consider
that changed conditionsjustified extension of the provisions beyond the expiry date, it could be subject
to claims for compensation under GATT.



17. The European Communities maintained that, given the purpose of the Protocol of Provisiona
Application, contracting partiesbenefiting fromit had abasic obligation torespect Part |1 of the General
Agreement, with a specific exception accorded pro tempore. Since in these circumstances there could
be no question of reciprocal concessions being accorded in return for a decision to bring GATT
inconsistent legislation into line with the GATT, such adecision could only be taken unilaterally. But
once taken and announced, such a decision created reasonable expectations and had to be considered,
in a certain sense, tantamount to a multilateral obligation vis-&Vis other contracting parties. Such
"reasonabl e expectations" were pivotal in the case of the Manufacturing Clause because of the drafting
of the law and the interpretations given to it, as well as the discussionsin GATT during the Tokyo
Round (see paragraphs 24-29 below). They had not existed in the case of the Brazilian Internal Taxes
which had involved no expiry date; aso the Brazilian Interna Taxes case had concerned adeveloping
country which could expect a more flexible approach to GATT rules. The European Communities
believed that theargumentsof theUnited Statesin paragraph 16, if acted upon, would tend to undermine
the GATT asaframework for conducting trade on the basis of recognised and durablerulesto berelied
on by al contracting parties. If contracting parties werefree to reverse moves bringing their practices
into line with the GATT, there would no longer be any certainty that restrictive measures abandoned
over the years would not be reintroduced at some time in the future on the grounds that such
reintroduction was no more than a continuation of legisl ation which existed




20. The United States said that the Manufacturing Clause had remained in the United States Code
during the period 1-13 July 1982; all that had lapsed was the authority to enforce it. This was the
reason it had been possible to reactivate application of the Clause with a bill that said only that
" Section 601(a) of Chapter 6 of Title 17 of the United States Code is amended by striking out ' 1982'
andinsertinginlieuthereof'1986' ". Therehadthusbeenno"new" legislation. Moreover, theeffective
date of theextension had become 1 July 1982 automatically because the only changemadeto the statute
was to the year in which expiration was to occur. Had any non-conforming materials been entered
during theperiod 1-13 July 1982, the United Statescustomswould have been obliged to seizethe goods
after 13 July 1982. In practice, however, customs would have delayed completion of the necessary
paperwork to rel ease the materials for domestic consumption until the outcome of the Presidential veto
and the reaction of Congress to it had become known.

(iii) The exemption of Canada

21. The European Communities further argued that, without prejudice to its view that the re-enacted
Manufacturing Clause could not be regarded as




25. TheEuropean Communitiesmaintained that, onthebasisof theunder standing reachedinthe Tokyo
Round, they had a" reasonabl e expectation” that the M anufacturing Clausewould expireon1 July 1982,
and that they had



(i) the Communities could reasonably have anticipated the possibility of action by the
United States to extend the Manufacturing Clause.

27. The United States contended that the Communities had given no explanation of the content or
the context of any understanding reached between the two in the Tokyo Round on the Manufacturing
Clause, nor had they claimed that they had made concessions in return for such an understanding.
The documents that the Communities had provided did not provide any relevant evidence. All but

one of them post-dated the end of the



(d) The economic effects of the Manufacturing
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in policy. After a careful evaluation of the evidence before it, in particular of the evidence in
paragraphs 24-29, and having regard to the fact that the expiry date inserted in the Clause in 1976
was the first such provision introduced since the legislation came into force in 1891, the Panel found
that the European Communities had been justified inreaching the conclusion that theexpiry dateinserted
in 1976 had constituted a policy change. The Panel therefore found that the insertion
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V. Conclusions
42. The Panel found that:
(i) the Manufacturing Clause was inconsistent with Article X1 of the Genera Agreement;

(ii) theextension of the Manufacturing Clause beyond 1 July 1982 could not be justified under
the Protocol of Provisional Application;

(iii) theUnited Stateswasthereforeacting in thisrespect inconsistently withitsobligations under
the General Agreement, as applied pursuant to the Protocol of Provisional Application;
and

(iv) the extension of the Manufacturing Clause beyond 1 July 1982 consequently had to be
considered primafacieto nullify or impair benefits accruing to the European Communities
under the GATT.

43. Inthelight of the above, the Panel suggests that the CONTRACTING PARTIES recommend that
the United States bring the Manufacturing Clause into line with its obligations under the Genera
Agreement.



1

literary materia that is in the English language and is protected under this title is prohibited unless
the portions consisting of such material have been manufactured in the United States or Canada.

(b) The
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17 - § 601 COPY RIGHTS Ch. 6
(5) where the copies are reproduced in raised characters for the u lind;, o
(6) where, in addition to copies imported under clauses (3) and (4) 0 section

more than two thousand copies of any one such work, which have not beggmanufilfured in \ge
United States or Canada, are publicly distributed in the United States; ol

(7) where, onthedatewhenimportationissought or public distributioninthe United States
is made -

(A) the author of any substantial part of such material is an individual and receives
compensation for thetransfer or license of theright to distribute thework ion
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