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. INTRODUCTION

1. At the reguest of the delegation of Canada (L/5628), the Council agreed, at its meeting of
13 March 1984, to establish aPandl to examinethe Canadian complaint relating to imports of newsprint

informed of the following (C/127):

Composition of the Panel

Chairman: Mr. G. Patterson
Members:.  Mr. A. Dumont
Mr. M. Shaton

Terms of reference

To examine, in the light of relevant GATT provisions, the complaint by Canada that:

(& theopening by the EEC of a duty-free quotafor newsprint, as established by EEC Council
Regulation No. 3684/83 of 22 December 1983, is not consistent with EC obligations under
Article Il of the GATT;

(b) this action has nullified or impaired benefits accruing to Canada under the GATT; and

To make such findingsas will assist the CONTRACTING PARTIES in making recommendations
and rulings as appropriate.

3. The Panel met on 4 June, 9-11 July, 23-24 July, 1 August and 21-22 August 1984.

4. In accordance with the requests they had made in the Council, the delegations of New Zeaand
and the Nordic countrieswere heard by the Panel. Thetwo other del egati onswhich had al so expressed
aninterest in the matter i.e. Austriaand Chile, informed the secretariat that they did not wish to appear
before the Panel.

5. In the course of its work the Panel heard statements by the delegations of Canada and the
Commission of the European Communities. Arguments and relevant information submitted by both
parties, replies to questions put by the Panel, as well as al relevant GATT documentation, served as
abasis for the examination of the matter.

1. EACTUAL ASPECTS

6. In 1963,
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625,000 tonnes and a bound duty rate at 7 per cent on imports exceeding that level. Thistariff quota
was negotiated with the EEC's principa suppliers, i.e. the Nordic countries, but guaranteed access
toall third country suppliers; noinitial negotiating rightsweregranted. Inview of the possibleaccession
of Norway to the EEC, the following footnote was added to the concession:*

"Aux fins d'éviter des difficultés dans I'application eventuelle des procedures prévues a
["article XXVIII, il est précisequ' au casou leterritoire douanier d' un paystiers deviendrait partie
intégrante du territoire douanier de la CEE, ce contingent serait réduit au prorata de la part de
ce pays tiers dans les importations admises au



9. During the Tokyo Round negotiations the European Communities reduced the bound tariff rate
from 7 per cent to 4.9 per cent for imports exceeding the tariff quota. The 2oncession resulting from
the Tokyo Round reads as follows:

Item 48.01 A Newsprint*
- within the limits of an annual Free
tariff quota of 1,500,000 metric
tonnes
- other (at 1.1.84) 5.7%
(at 1.1.87) 4.9%

'Entry under this heading is subject to
conditions to be determined by the competent
authorities.

ommunities were of th
ewsprint to reflect the f

a had been decided in certain similar &5
in document L/4537, paragraph 5. The G
g the completion of consultations with their tr
had opened a provisional duty-free quota of 500,000 tonnes from 1 January 198
to the GATT rights of the EC or of their trading partners. The import régime f
year 1984 is contained inglae EEC Council Regulation No. 3684/83 of 22 De

11. Before the transmi
Communities and certai [ : b ting rights, in partlcular with Canada_ The
Canadian delegation, in
extensive bilateral consul
of 500,000 tonnes as of
granted by theEC and it r S
further advised, in a communication of 2N

duty-free quotafor newspri nt at alevel
hat tis action impaired the concession
icle XXII1I:1. TheCanadian delegation
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newsprint exports. The EEC wasan important market for those mills, many of which had been recently
modernized to meet the particular quality requirements of European publishers. The security of the
duty-freebinding inthe GATT Schedule of the EEC was an important factor in those costly investment
decisions and indeed in the continued operation of anumber of mills. Thiswas especidly truein times
when slow consumption growth and adverse exchange rates had made competitive conditions in the
EC market difficult for Canadian exporters. Canadaexplained that the detail ed negotiations concerning
prices, delivery schedul esand preci sequantitiesoccurred between exportersandimportersintheautumn
of each year. The implementation of the 500,000 tonnes tariff quotain January 1984 (as would any
amount less than the GATT binding) had introduced uncertainty in the market not only for 1984 but
for 1985 and beyond until thismatter wasresolved. In circumstanceswheretheannual duty-freeaccess
hitherto guaranteed by aGATT binding had become subject to modification by unilateral EEC decision
and where



been to adjust the quota pro rata, reflecting the respective shares of total imports from these two
groups of countries. Using this method, imports from Canada under the bound quota had been
estimated at about 25 per cent in recent years, i.e. approximately 375,000 tonnes;

(b) To maintain abound quotaof 1.5 million tonnes. Imports from al sources, including the EFTA
countries, would be recorded against that quota, and, once it had been filled, the Community's
formal contractual obligations would have been met.

20. Under both these options the binding of 1.5 million tonnes would remain unmodified - and this
would have also safeguarded the GATT rights of EFTA countries, which continued to exist and on
which these countries could fall back in case the free-trade agreements were to be denounced. In
choosing option (&), the EC had sought agreement with Canada on an annual quotaat areduced level.
Thiswasin effect equivalent to the negotiations and consultations provided for under Article XXVIII;
but since there was no madification of the GATT concession, formal Article XXVIII procedures had
not been necessary and the Community could therefore not accept that in any sense there had been
an error in procedure.

21. The discussions with Canada did not result in any agreement. It was, however, important for
the Community to take some decision, even of a provisiona nature, to establish a



by thetariff quota. Inthe Community's view thisphenomenon, however, could not in any way increase
the level of guaranteed access, nor could it ater the GATT rights of the suppliers involved. Since
in the period 1975-1983 both the GATT tariff quota and the autonomous duty-free quota had been
operated in paralel, Canada s total export performance of 690,000 tonnes could not confer on it, in
GATT terms, aright to maintain its past level of exports. Predictability of duty-free access for the
totality of Canadian newsprint exports, inthe sensethat thiswasguaranteed under the GATT concession,
never existed because theautonomous. systemwasnever intended to giveany guaranteefor aparticular
level or for growth. Since the Canadian exports to the EC were spread more or less evenly over the
year, about one-half of this trade must be considered as having entered under the autonomous quota.
The opening of a tariff quota in 1984 of 500,000 tonnes for Canada and a few other, minor m.f.n.
suppliers of newsprint therefore fully preserved Canada's GATT rights.

25. Therepresentative of Canada, inreferring to the possibility of the Community applying option (b),
i.e. to continue to operate atariff quota of 1.5 million tonnes but to count all imports, including those
from EFTA countries, against this quota, claimed that the Community could not operate a system
whereby EFTA countries could be considered at the same time as m.f.n. suppliers for purposes of
the tariff quotaand as preferential suppliers under the free-trade agreements; only if these agreements
were to be discontinued could they revert to an m.f.n. relationship with the EC. The EC practice
in administering the newsprint quota over the years had been to exclude imports already benefitting
from duty-free access under other preferential agreements.

(b) Articlell

26. The Canadian delegation stated that the central issue
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and that the EC would continue to accord the treatment provided for in its Schedule. Canada also
rejected the EC contention that Canada s request for unlimited duty-freeaccess during the Tokyo Round
might be taken to mean Canada did not consider that the tariff quota of 1.5 million tonnes offered
sufficient legal security. This, in the Canadian view, was a proposition that the purpose of trade
negotiations was to protect



(c) Article X111

33. The European Community representative stated that the action taken in early 1984 was fully justified
under Articl? X111 which, according to paragraph 5, also applied to tariff quotas. He requested the
Panel to take Article XIl1 into consideration since it was the only provision in the General Agreement
which t with the administration of tariff quotas. Under Article XIII, tim following possibilities
| for théadministration of quotasexisted: (1) global quotas to be used on afirsficome-first-served basis,

ﬂj mulawhich the Community had used for the past ten yearsin the case gf newsprint; (2) country
auotas, to be established preferably by agreement with the substantial sugpliers. In the absence of
such an agreement which the Community had sought to reach with Canadain@onsultationsin the course
of 1983, the third possibility left to the Community had been to alocate cguntry quotas based on the
proportion of total importssupplied by contracting partiesduring apreviousrepresentative period which
would, in the view of the Community, be consistent with Article XdIl: 2(d). Through the
EC Regulation 3684/83, a quota of 500,000 tonnes was opened to m%:. suppliers, bearing in mind

that this represented more than a fair share of the EC market for a and a few other m.f.n.
suppliers. Importsfrom preferential supplierssuchasEFTA countries specifically excluded from
this quota. The balance of the GATT quota (i.e. 1 million tonnes) been kept in reserve as an
alocation for EFTA suppliers, but no formal measures in this contextjyvere necessary because such
imports already enjoyed duty-free access.

34. The Community further explained that in changing the method yadministering the quota, its
objective had
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Canadian view, wasto open aglobal quota of 500,000 tonnesfor 1984 for m.f.n. suppliers, equivaent
to one-third of its contractual obligation. In doing so, Canada was of the view that the Community
had not respected its obligations and that its action constituted a serious impairment of the rights of
Canadaand other m.f.n. suppliers, because there was no longer any possihility of growth which would
have existed within a duty-free quota of 1.5 million tonnes.

(d) Article XXIlI

38. The Canadian delegation considered that the establishment of a limited duty-free quota of
500,000 tonnes constituted a clear infringement of the provisions of the General Agreement and thus,
in accordance with paragraph 5 of the Annex to the Framework Agreement, a prima facie case of
nullification or impairment. It requested the Panel to recommend to the EC to take action immediately
to open aduty-free quota of 1.5 million tonnes as provided for in the EC Schedule and further to find
that the circumstanceswer e seriousenough to authorize Canadato suspend theapplication of appropriate
concessionsor other obligationsunder theGATT totheEC should thelatter not expeditiously implement
the above-noted recommendation.

39. The Community delegation, in maintaining the view that its action was in full conformity with
the provisions of the GATT, did not address this question in any detail. In its written submission it
did, however, disagreewith theview that benefitsaccruing to Canada had been impaired and considered
as afactual matter that such aclaim could not be demonstrated. Based on the statistical data available,
the Community's view was that

(i) total duty-free imports would be considerably in excess of the level of the GATT concession;
(if) Canada s exports would be considerably in excess of its legal entitlement, i.e. 375,000 tonnes,

(iii) Canada stradein 1984 would be broadly at thelevel of itstraditional exports, taking into account
the relevant factors in the market-place (consumption and production trends).

IV. STATEMENTS BY OTHER DELEGATIONS

40. The delegate for New Zealand stated that as a nation significantly involved in trade in forestry
and paper products, including newsprint, it was particularly concerned that the disciplines and rules
applicableto tradein those productswould be used in away which woul d foster the stability and security
of international trade. One should keep in mind the potentially disruptive effects which might result
from the imposition of trade restrictive measures, not only for the exporters directly concerned but
also for those who might be affected by thetrade diversionary implications. Inlight of the sensitivities
of world markets, it was particularly important that any parties taking important investment decisions
involving assessment of internationa market conditions, should beassured that those GATT provisions
aimed at providing a stable and orderly approach to the handling of important modifications to the
conditions of the trading environment would be fully supported, respected and, where appropriate,
strengthened.

41. InNew Zedand' sview, Article XXVIII embodied the principlethat any ateration to concessions
should be carried out only with the prior consent of the principal affected parties. This principle was
deemed to be so important that Article XXVI11:3(a) and (b) provided that, should negotiations and
consultationsfail and the proposing party decided to modify the concession without agreement, affected
partiesmight withdraw substantially equivalent concessions. However, therewasno sanction that would
require a country to initiate Article XXVIII procedures if it were contemplating the withdrawa of a
concession. Inthissituationtheremight beatemptationfor contracting partiestoignoreArticle
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access for its exports would not be subject to alteration without prior warning. It was of course true
that parties could haverecourse, after theevent, to Article XXII1I but it would have seriousimplications
for the security of concessions if resort to Article XXIII became the rule for handling cases of
modification to tariff concessions. By the sametoken, if contracting parties had to rely on retaiation
in every case of a proposed modification to a concession, this would represent a breakdown of the
GATT provisions.

42. The case before the Panel had potentially important implications both for traders in the product
concerned and in respect of the security of expectations by parties that prompt and effective action
would be anticipated when parties had reason to believe that their trade interests were at stake.

43. Therepresentative of Finland, on behalf of the del egations of Finland, Norway and Sweden, stated
that they were of the view that the EC had the right to adjust a bound tariff quota so as to take into
account the establishment of the free-trade agreements between the EFTA countries and the EC. He
pointed out that a precedent had been set in 1977 (see L/4537, paragraph 5) when duty-free treatment
under the EFTA-EC free-trade agreements had been introduced for certain other tariff items which
had been covered by EC bound tariff quotas. In that case, as free trade had been achieved for most
products on 1 July 1977 between the EEC and the EFTA countries, the EC bound tariff quotas for
some headings (54.03, 70.19 and 73.03) had been reduced by the shareformerly taken up by the EFTA
countries. Thedecision of the EC had entered into force without objectionsfrom any contracting party.

44. Hefurther said that the principles of the administration of quotas were laid down in Article XIII.
The basic principle was that if agreement with the supplying countries could not be reached, the allocation
of the quota should be based on past performance. An arrangement based on Article XX1V with one
or more supplying countries should be taken into account in away which would maintain the balance
of rights and obligations between the contracting parties in question.

45. Thetariff quotaof 1.5 million tonnes for newsprint had been established in 1974 for all suppliers
to the EC. Free trade between the EEC and the EFTA countries for newsprint had started on
1 January 1984. Inthisparticular case, the EC could have continued after thisdateto apply theoriginal
duty-freequota, allocating sharesthereof accordingto Article XI1I toall exporters,
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48. ThePand noted that in its Regulation N0.3684/83 of 22 December 1983, the European Communities
have, for the year 1984, opened a duty-free tariff
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case of nullification or impairment of benefits which Canada was entitled to expect under the Genera
Agreement.

54. While holding that the right of Canada to compete within a duty-free tariff quota of
1.5 million tonnes has been impaired by the EC action, the Panel recognized, however, that asaresult
of newsprint imports from EFTA countries entering the EC marked duty-free since 1 January 1984
under the terms of the free-trade agreements, the value of the EC concession had gresatly increased
for non-EFTA suppliers and especialy for Canada as the most important m.f.n. supplier. The Panel
concluded that this increased value of the concession justifies the EC engaging in renegotiations under
Article XXVIII, in accordance with the customary procedures and practicesfor such negotiations, with
the objective of achieving somereduction in the size of the tariff quota. In the view of the Panel, such
areduction would, in a case like the one before the Panel where the increased value of the concession
derives from an action by the EC to grant duty-free access to newsprint imports from the EFTA
countries, be without payment of compensation. In this connection, the Pand found that athough the
statistical databeforeit did not differentiate between imports entering duty-free under the GATT quota
and those under the autonomous régime, the fact that the GATT quota was filled while total Canadian
exports never exceeded half that quotaisevidencethat the EFTA countriesdid participatein the GATT
guota up until the end of 1983.

55. The Panel carefully noted and examined the statement by the EC that, should the Panel consider
the action taken by the EC as not being in conformity with the GATT, they might proceed to option (b)
under which thetariff quotawould bemaintained at 1.5 million tonnesbut that importsfrom all sources,
including the EFTA countries, would be recorded against that quota; once the latter had been filled,
the Community's formal contractua obligations would have been met. While the Panel could find
no specific GATT provision forbidding such action and no precedents to guide it, it considered that
this would not be © guropriate solution to the problem and would create an unfortunate precedent.
It is in the nature of a duty-free tariff quota to alow specified quantities of imports into a country
duty-free which would otherwise be dutiable, which is not the case for EFTA imports by virtue of
thefree-trade agreements. Importswhich areaready duty-free, dueto apreferential agreement, cannot
by their very nature participate in an m.f.n. duty-free quota. The situation in this respect could only
change if the free-trade agreements with the EFTA countries were to be discontinued; in this case
these countries would be entitled to fal back on their GATT rights vis-&vis customary
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Whereas Member States may exhaust th@ir initial sharep a different rates; whereas, to provide for
this eventuality and avoid disruption of supplies, any Membgr State which hasamost used upitsinitial
share should draw an additional sharefronpthereserve; whefeas each timeits additional shareisa most
exhausted aMember State should draw afurther share, and g0 on as many times asthereserve alows,
whereas the initial and additiona shares should be vaid until the end of the quota period; whereas
thisform of administration requiresclosecpll aboration befweentheM ember Statesandthe

19TROMANES TEFIART ERr R1&do6 56 Tm/F8 11b/F8 11 Tf(n) TIiET (ev 215 496 56 Tm}F8 1101 408 573 36 TmM/F8 11 ((




- 17 -

HAS ADOPTED THIS REGULATION:
Article 1

1. During the period 1 January to 31 December 1984, a Community tariff quota of 500,000 tonnes
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3. If, after its second share has been exhausted, 90 per cent or more of
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4. The extent to which a Member State has used up its shares shall be determined on the basis of
imports of the products in question entered with the customs authorities for free circulation.

Article 8

At the Commission's request, the Member States shall inform it of imports actually charged against
their shares.

Article 9

Member States and the Commission shall co-operate closely to ensure that this Regulation is complied
with.

Article 10

This Regulation shall enter into force on 1 January 1984.

This Regulation shall be binding initsentirety and directly applicablein all Member States.
Done at Brusseals, 22 December 1983.
For the Council
The President

C. VAITSOS
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ANNEX 3
Year Volume of gquotas opened: Actua use
Initial volume | Additional volumes Total
1970 1,025,000 150,000 1,175,000 1,139,365
1971 1,193,000 - 1,193,000 1,109,672
1972 1,141,000 20,000 1,161,000 1,135,647
1973 1,160,000 183,500 1,343,500 1,306,034
1974 3,053,000 15,000 3,068,000 2,497,131
1975 3,000,000 - 3,000,000 2,257,099
1976 2,250,000 150,000 2,400,000 2,383,891
1977 2,311,000 200,000 2,511,000 2,384,278
1978 2,300,000 200,000 2,500,000 2,500,000
1979 2,500,000 200,000 + 40,000 2,740,000 2,659,595
1980 2,800,000 - 2,800,000 2,721,414
1981 2,650,000 350,000 3,000,000 2,858,021
1982 2,700,000 100,000 2,800,000 2,747,532
1983 2,500,000 180,000 2,680,000 2,680,000






