24 May 1989

REPUBLIC OF KOREA - RESTRICTIONS ON IMPORTS
OF BEEF - COMPLAINT BY NEW ZEALAND

Report of the Panel adopted on 7 November 1989
(L/6505 - 365234)

INTRODUCTION

1.  In August 1988 New Zealand and the Republic of Korea held Article XXII1:1 consultations
concerning Korea restrictions. These consultations did not lead to amutual ly satisfactory
solution. New Zeadand therefore requested the Council to establish a pandl to examine the matter
(L/6354).

2. Atits meeting on 22 September 1988, the Council agreed to establish a panel and authorized
its Chairman to designate the chairman and members of the Panel in consultation with the parties
concerned (C/M/224, item 4). Austraia, Canada, the European Community and the United States
each reserved their right to make a submission to the Panel.

3.  Thefollowing terms of reference were agreed upon:
"To examine, in the light of the relevant GATT provisions, the matter referred to the
CONTRACTING PARTIES by New Zealand in document L/6354 and to make such findings
as will assist the CONTRACTING PARTIES in making the recommendations or in giving the
rulings as provided for in Article XXIlII:2."

4.  Inconsultationsbetween the partiesit was agreed that the Panel would havethe same composition
as the Australian/Korean Panel and the United States/Korean Panel agreed upon earlier, as follows:

Chairman: Mr. Chew Ta Soo

Members: Ms. Yvonne Choi
Mr. Piotr Freyberg

5. ThePane met with the parties on 1 December 1988 and on 16 January 1989. It received third

country submissionsfrom Australia, Canadaand the United States. Their viewsare summarized below
in paragraphs 94-105. The Panel submitted its report on the dispute to the parties on 25 April 1989.

PROCEDURAL QUESTIONS

6. Initsfirst submission to the Panel, the Republic of Korea argued that the complaint had been
improperly brought under Article XXIII of the GATT and that the Panel should therefore declare it
inadmissible. Korea requested that the Pandl rule on the issue of admissibility prior to considering
the merits of the complaint.

7.  Korea put forward the following arguments for its request: since its accession to the GATT,
Korea had applied restrictions on beef, among other products, under Article XVIII:B. Korea had
regularly held consultations about these restrictions pursuant to Article XVI11:12(b), under the aegis
of the GATT' s Balance-of -Payments Committee. The most recent report of this Committee wasissued
as BOP/R/171 (1987). A new round of consultations was scheduled to take place in June 1989.



8.  Koreaalso argued that the Genera Agreement made specific provision for acomplaint procedure
in Article XV1I1:12(d) if, despite the multilatera surveillance exercised pursuant to other provisions
of Section B of Article XVIII, a contracting party wanted to challenge the consistency of restrictions
that had been applied under this Section.

9.  Koreafurther noted that the complaint procedures of Article XVI11:12(d) and Article XXI11 differed
in severa important respects. For example, under Article XVII1:12(d), the complainant must make
a prima facie showing that the disputed restrictions were inconsistent with the provisions of
Article XVIII:B. On the other hand, Article XXIIl merely required a showing of nullification or
impairment of benefits of the complainant, which was not dependent on a showing of inconsistencies
with the General Agreement. There were vaid reasons for these differences. When countries applied
restrictions under Article XVI11:B and held regular consultations concerning these measures with a
qualified GATT Committee that took into account the relevant findings of the International Monetary
Fund, they had a legitimate expectation that these measures could not simply be challenged under the
relatively loose requirements of Article XXII1 regarding nullification or impairment. Otherwise, the
exercise of multilateral surveillance pursuant to Article XVI1I1:B became meaningless.

10. The Pand decided to make an immediate ruling on the question of admissibility as requested
by Korea, as follows:

"After deliberation the Panel came to the same conclusion as in the case of the
United States/Korean Panel and in the case of Australian/Korean Panel, namely that it clearly
has a mandate to examine the merits of the case in accordance with its terms of reference. The
Panel aso found that it cannot accede to the request of the Republic of Korea. The following
considerations were taken into account by the Panel in arriving at its conclusions:

(& Atthe GATT Council in September 1988, New Zeadand requested the establishment of a
panel under Article XXI11:2. The Republic of Korea agreed to this request. Asis customary,
the Pand was set up by the GATT Council by consensus. The Republic of Korea is a party
to the consensus to set up the Panel under Article XXI11:2.

(b) Theterms of reference given to the Panel, and agreed to by the partiesaswell asthe Council,
require the Panel to examine, in the light of the relevant GATT provisions, the matter referred
to the CONTRACTING PARTIES by New Zeaand in document L/6354, and to make such
findings aswill assist the CONTRACTING PARTIES in making the recommendations or in giving
the rulings provided for in Article XXIII:2.

(c) Theterms of reference do not give the Panel authority to rule on the admissibility of the
clam.”

FACTUAL ASPECTS

11. The case before the Pandl concerned measures maintained by the Republic of Korea on imports
of beef (CCCN 02.01).

(@ Generd

12.  Sinceits accession in 1967, Korea has maintained baance-of-payments (BOP) measures on various
products. Since that year, and to date, Korea' s BOP restrictions have been subject to regular review
by the BOP Committee. During this period, Korea had abandoned or relaxed restrictions on some
products. By 1988, restrictionsfor which Koreaclaimed BOP cover were still maintained on 358 items,



including beef. In 1979, the Korean tariff on beef wasBT1 00 1 345.6 723.84 Tm0 g /F21 6.6 Tf(1) TJETBT10
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of beef to be imported before the end of the year. For 1989, a quota of up to 39,000 tons had been
announced.

(b) Korea s balance-of-payments consultations

14. At thelast meeting of the BOP Committee in December 1987, "the Committee took note with
great satisfaction of the improvement in the
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of US$14.1 hillion, compared to US$9.9 billion for the whole year of 1987. Officid reserves (gross)
passed from US$3.6 billion at the end of 1987 (enough to finance 1.1 months of imports) to
US$12.3 billion at the end of 1988 (3 months of imports). Finaly, theratio of external debt to GNP
decreased from 30 per cent in 1987 to 20.4 per cent for the period January-September 1988.4

(c) Korean beef production and imports

17. Duringthelate 1970 sand early 1980's, Koreaadopted anumber of policiesdesigned to promote
acattle herd build-up. These measures included banning the slaughter of all bulls under 350 kg. and
cows of less than six years of age. In addition, Korea began to import large quantities of beef for
domestic consumption. Finaly, Korea undertook an expansion of credit to help cattle farmers build
up their herds and provided producer incentives (5,000 won per head) for female calves. The credit
programme and restrictive slaughter rules led to a sharp increase



20. Under the Foreign Trade Transaction Act, the Republic of Korea handled beef imports via two
separate mechanisms.  One mechanism was concerned with imports of beef for general domestic
consumption and generally covered more than 90 per cent of beef imports. These were administered
by the NL CF which was established in 1981 by the Livestock Cooperative Law. It had the following
functions: (&) administration of a Livestock Development Fund (funded by import levies and direct
government contributions) with a prime responsibility of providing concessiona loans to livestock
farmers,; (b) establishment of livestock markets; (c) intervention in the domestic market to stabilize
prices through the purchase or sde of stocks; (d) import operations; (e) supply of farming material;
(f) marketing of livestock products; (g) general banking business; and (h) extension services. The
NLCF imported beef for the genera market through a tender system, according to the MAFF's
guidelines. Some of the imported beef was processed by the NLCF into packed beef, and
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Article XI:1

27. New Zealand argued that, according to Article X1:1, Korea was entitled to maintain its bound
duty of 20 per cent on imports of the meat of bovine animals. However, Korea retained a web of
additiona restrictions that severely depressed the level of imports beyond that which would pertain
were only the 20 per cent duty to be levied, and aso seriously distorted the pattern of trading
opportunities within these severely depressed overall levels of imports. These additional restrictions
were clearly contrary to the provisions of Article XI:1.

28. NewZea






36. New Zedand considered that the protection afforded by the LPMO clearly restricted trade in
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Article X

39. New Zedand dleged that Korea s administration of beef import restrictions violated the provisions

of Article X, which required contracting parties to publish promptly al rulings and requirements
pertaining to

requirements
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44. The above-mentioned principle was self-evident according to Korea. If measures were subject
to GATT review pursuant to special procedures, it made no senseto alow them to be challenged under
Article XXIII as well. Such duplication wasted the resources of all concerned, in particular of the
GATT bodiescharged with thespecia review, and of thecountry whose measureswere being examined.
Moreover, to the extent the standards of review under Article XXIII weredifferent from the standards
applied to the specia review procedures, review under Article XXII1 negated the latter.

45. New Zedand replied that Korea was attempting to use sSETBT1 0 0 1 125.52 654.48 Tm/F8 11 Tf TJETBT

GATT
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of Article XXIII. The practical consequences could be al too easily sketched. In short, acceptance
of the Korean logic would lead to the absurd position where contracting parties wishing to use the
exemption provided by GATT's BOP provisions could ensure that the GATT consistency of the measures
could never be challenged provided the purely formal requirement of a review were met.

49. Inresponse, Koreatook issuewith New Zealand' s claim that the BOP Committee process could
be abused this easily by a country claiming BOP cover for a trade restriction. Korea aso rejected
any suggestion that it had abused the BOP Committee process. Furthermore, New Zeadand failed to
make aclear distinction, according to Korea, between the BOP Committee' s review procedures under
Article XV1I1:12(b) and the asyet uncharted invol vement of
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52. If thePanedl weretoreview New Zealand' scomplaint under thestandardsof Article X X111, Korea
argued, the Panel would be agreeing that New Zealand and any other country that wanted to challenge
a BOP measure could choose to ignore Article XVI11:12(d). By doing so, the Pandl would render
these provisions obsolete. The general procedure of Article X X111 would thus supersede the special
review procedure of Article XVI11:12(d). Accordingly, by reviewing New Zealand' s complaint under
the standards of Article XXIII, the Pandl would effectively amend the General Agreement.

53. Consequently, Koreaargued, in accordance with thelong-standing practice of the CONTRACTING
PARTIES, New Zealand was not entitled to complain about the possibleinconsi stencies of the disputed
beef restrictions with provisions of the General Agreement pursuant to Article XXI1I11:1(a). Instead,
New Zealand would have to show that Koread srestrictions on beef imports constituted " non-viol ation"
nullification or impairment under Article XXIl1:1(b) or (c). Korea asserted that there was no hard
and fast rule asto how ashowTm/F8 11 Tf(to) TjETan.56 690.64 Tm/F8 11 Tf(sf) TIETBT1 0 0 1 234208 590.64
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remained inforce after the need for them had disappeared, and that some of the quantitativerestrictions
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of its BOP restrictions was motivated by a worsening of its BOP situation and hence did not notify
the measures pursuant to Article XVII1:12(a)". Thus, even in the eyes of Kores, it did not have clear
Article XV1I1:12 cover for its measures. Korea could hardly now expect that New Zealand should

mEREEHTT  F R RTO O O BPO77160 T8/ FR T142082<x0)IdiETRT1 0 O statu8 72 719 76 Tm/F8 11 457<hould
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clearly a"number" (it must, by definition, have ranged from a mgjority of committee membersto al
but Korea) of committee members had already concluded. But until the Panel did so on behalf of the
CONTRACTING PARTIES, the legal consistency of Korean measures on beef with respect to
Article XVII1:B remained open.

65. Koreaasserted that the Committee' s language was more
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68. New Zealand replied that it was claiming that the measures under the terms of reference were
not consistent withthe GATT. Koreahad chosen to defend the measuresunder consideration on grounds
of Artide XVIII:B. New Zedand for its part did not consider that Article XVI1I1:B applied, both because
the measures were not for BOP purposes and because Korea did not have a BOP problem as claimed.
Furthermore, if a panel wasto refrain from examining or finding on a particular case on grounds that
thismight haveimplicationsfor other productsor other contracting parties, theGATT disputesettlement
process would not operate and would be rendered meaningless.

69. Koreasubmitted that without further advice from the IMF pursuant to Article XV:2, the Panel
could not make any recommendations on the justification of Kored s restrictions on imports of beef
under Article XVIII:B. Yet, it was open to question whether the Panel would be competent, without
specific authorization from the Council, to consult with the IMF. To Korea s knowledge, panels had
received no such authorization to date.

70. New Zedandrepliedthat beforethePanel could takeaview on aparticular measure' s consistency
with the various specific conditions of Article XV1I1:B, it would need to be convinced that the country
had a BOP problem in the first place. But the GATT was very precise in defining what constituted
a BOP problem. It was defined in Article XVIII:9 by reference to "monetary reserves'. GATT
panellists, when they were drawn from CONTRACTING PARTIES, tended to betrade policy experts,
not international monetary experts. Thus, apane askedto makeafinding onthebasisof Article XVI11:9
was fully entitled to seek the advice of such experts through the explicit link between Articles XVI11:9
and XV:2. Seeking an updated view from the IMF was not, as Korea suggested, a mandatory
requirement. Theprovisionof Article XV:2 could be considered already met by the 1987 consultations
with the IMF. But a good deal had happened to Korea's foreign exchange position in the last two
years. New Zeadand would thus consider it advisable to seek renewed advice. But that was for the
Panel to determine and would indeed be unnecessary if the Panel had already concluded that Korean
measures on beef were not being maintained for BOP reasons.

71. Inresponse, Korea argued that the determination rendered by the IMF in 1987 plainly did not
hold that Korea s BOP restrictionswere unjustifiable under Article XVI111:B. Evenassuming therefore
that "updates" fell outside the purview of Article XV:2 (which Korea contested), New Zealand was
not seeking an update in this case. In order to rule against Korea on the GATT compatibility of its
restrictionsunder Article XV111:B, the Panel woul d need abinding determination fromthel M F pursuant
to Article XV:2 that Korea's BOP position no longer justified restrictions. That would not be an
"update". That would require the IMF to reach avery different conclusion from the one which it had
reached in the past. Furthermore, Article XXII1:2 was not dispositive regarding the powers of a panel
toinitiate consultationsindependently withtheIMF. Thedeterminationsof thelMF under Article XV:2
bound the CONTRACTING PARTIES. Thus, if this Panel were to obtain determinations from the
IMF, these determinations would bind, among others, the BOP Committee. Yet, Korea expressed
doubtswhether the GATT and the IMF really envisaged that various GATT bodies could independently
request binding determinations on BOP issues. In this connection, Korea recaled that the
CONTRACTING PARTIES had specificaly authorized the BOP Committee, in its work under
Article XV111:12(b), to consult with the IMF pursuant to Article XV:2.% Furthermore, Koreareferred
to the Working Party which had examined the BOP surcharge imposed by the United Statesin 1971.
This Working Party was aso specifically authorized by the CONTRACTING PARTIES to consult
with the IMF.#’

_100173.6(PARTIES) TJETBOTf5.44NTRACTING
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72.  ShouldthePanel wishto proceed witharequest for such consultationswith thelMF, New Zealand
asserted that there were no groundsfor the Korean suggestionsthat it would have to seek authorization
from the CONTRACTING PARTIES before doing so. The Panel had been established pursuant to
Article XXI11:2. This Article stated that "the CONTRACTING PARTIES may consult ... with any
appropriateintergovernmental organization in cases where they consider such consultation necessary".
CONTRACTING PARTIES in the context of the second and third sentences of Article XXI11:2 meant
apanel or working party; they clearly had the authority as the non-mandatory language aboveimplied.

73. New Zedand dso argued that Article XVI11:4(a) dlowed atemporary departure from the provisions
of the other articles of the General Agreement. Further, Korea had been subject to the consultation



- 19 -

75. Inresponse Korea argued that the question of whether the disputed restrictions were justified
under Article XVI111:B essentially turned on whether Korea had cause to be concerned about the level
of foreign reserves that were necessary for the implementation of its programme of economic
development. Koreaassertedthat therestrictionswhichit currently maintained, includingitsrestrictions
on beef imports, were indeed necessary to secure an adequate level of reserves. Firstly, its present
reservesprovided no morethan onemonth’' simport cover. Secondly, Korea shugeforeigndebt, though
declining, still posed a serious threat to Korea's balance of payments.

76. Furthermore, according to Korea, the beneficia effect of Korea s current account surpluses on
its BOP position should not be overestimated. Korea's current account had been in surplus only
since 1986. Its surplus, moreover, was very vulnerable because of its structure. There were several
reasons for this, and by way of illustration Korea mentioned two of them. First, the share of trade
in total GNP was as high as 72 per cent in 1987. A worsening of the world market situation would
thereforeimmediately affect Korea sbal anceof payments. Second, Koreahad apopul ationof 42 million
people and more than
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(c) Theobjectivecircumstances, which showed aclear correlation of restrictiveimport measures
with trends affecting industry protection rather than BOPs (e.g. positive correlation of increased
protection against importswith downward domestic pricesand negativecorrel ation with evol ution
of the BOP situation).

79. Koreaarguedthat thefact that therestrictions on beef imports had protected Korea scattlefarmers
didnotrender Article XVII1:Binapplicable. Traderestrictionsimposed for BOP reasons had protective
side effects and tended to favour specific industries. The point remained, however, that the GATT
as it was originadly drafted, and as it stood today, did permit the use of trade restrictions for BOP
purposes and thereby accepted such protective side effects. Referring to New Zealand' s claimed that
"the suspension of imports is thus clearly explained by agricultural policy decisions, not by foreign
exchange developments’ Korea contended that such an assertion ignored the fact that restrictions imposed
for BOP reasons could and did have side effects. Indeed, Korea had never conceaed that the BOP
measures on beef protected its cattler farmers.

80. NewZedandrepliedthatit wasindeedtruethat traderestrictionstakenfor legitimate BOPreasons
had protective side-effects. It was also true that a contracting party imposing trade restrictions for
protective reasons could claim, after the event, that they were taken for BOP reasons. In terms of
the GATT, thefirst was legal, the second was not. The Panel had to decide which was the case here.
It involved ajudgment about intentions. Moreover, asmentioned aboveit wasclear fromthedocuments
submitted to the Panel that thereason for restrictions on beef wasnot BOP difficulties, but the protection
of domestic cattle prices.

81. Korea submitted that when it acceded to the GATT in 1967, the restrictions which it imposed
for BOP reasons (on imports of beef, among numerous other products) were justified under
Article XVII1:B. This had never been contested, and to do so now would amount to a retroactive
withdrawal of theArticle XVIII:B cover fromall its BOPrestrictions. Ontheother hand, New Zea and
could be making a different and more modest claim. It could be saying that the restrictions on beef
importsassuchwerejustified under Article XVI11:B, but that theintensification of these BOP measures
in 1984/85 was not. In this connection, New Zealand had pointed out that Korea s BOP position was
improving. That might indeed seem contradictory. But one had to appreciate that Korea was then
faced with an unprecedented situation. In conjunction with its genera liberalization efforts, Korea
relaxed its restrictions on beef importsin the early 1980's. There were differences between products
inthisprocess. Some BOP restrictions were eliminated altogether. Some, like those on beef imports,
were not removed but relaxed. Thiswas consistent with the GATT which did not require that al BOP
restrictions be terminated at once. In deciding which BOP restrictions could be eliminated and which
should be maintained or relaxed, so as to ensure an adequate BOP position overal, Korea obviously
took into account the state of thevariousdomesticindustriesthat woul d beaffected by theseliberalization
measures. Thus, Korea argued that in deciding to relax the BOP restrictions on beef imports in the
early 1980's, Korea hot only assessed the effects on its overall BOP position, but aso considered the
impact on its cattle farmers. Now, with the benefit of hindsight, some might say that the Korean
Government miscalculated the level of imports to which its cattle farmers could adjust because by
mid-1984, many small cattle farmers were going bankrupt or incurring very heavy losses. That was
when the Korean Government decided to intervene and intensified the Article XVII1I:B restrictions on
beef imports. ItwasasituationwhichtheGATT regime, includingitsBOP provisions, did not envisage.

82. As concerned the "retroactivity" aspects of the Korean arguments, New Zealand replied that
the retroactivity issue involved two matters. One related to the point that the Korean argument
misrepresented the legal standing conferred by the adoption of a BOP Committee report. The second
related to a view that misconstrued significantly the nature and purpose of GATT's BOP provisions.
There was every possibility that a panel, if asked, say in 1976 to rule on the consistency of Korean
restrictions with Article XVI11:B might have upheld the consistency of such measures. The reason
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wasthat in 1976 "... the Committee agreed with the IMF that Korea s balance-of-payments position
justified import restrictions under Article XVI11:B".** In 1979, the wording of the BOP Committee
was less dogmatic, reflecting the
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87. New Zealand replied that the measures under consideration by the Panel were not justified by wlli——
Article XVIII:B at al. As admitted by Korea, they were measures imposed, not to achieve BOP
objectives, but to protect the Korean beef industry. The statements and structures referred to earlier
were related to the totality of the restrictions - not some portion of them. Moreover, New Zeadand
had noted the Korean statement that " theintensifi cation measures were not motivated by BOP concerns,
but instituted in order to remedy the disruption of Korea's cattle farming industry”. Of course, Korea
fell short of unequivocally conceding the point by use of the term "intensification”. But it could be
shown that theimplied distinction between"intensified" and" underlying" restrictionshad no foundation
and that the measures as awholewerenot eigiblefor justification under Article XVII1:B. The purpose
of the measures was the relevant consideration. The Korean distinction seemed to rest on the false
assumption that protective purposeand varying import level sat the border were somehow incompatible.
On the contrary, the actual levels of import restraint would be varied from period to period precisely
in order to meet the basic purpose of domestic protection. If import prices were, in agiven year, at
a higher level, and/or producer prices were also higher, aregime based on protective purpose could
well be prepared to alow more imports than before. But the basic purpose - which was the relevant
consideration here - was identical in both circumstances. It

was
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restrictions on beef imports were no longer justified under Article XVI11:B, while maintaining that
the other 357 restrictions continued to be justified as they were. Obvioudy, improvementsin Korea's
BOP position did not affect the restrictions on beef imports exclusively. Prescriptions for change required
a globa assessment. Yet, an across-the-board review of al of Korea's remaining BOP restrictions
clearly fell outside this Panel's terms of reference.

91. Inthe event the Panel were to find that Korea's beef restrictions were not consistent with the
provisionsof Article XVI11:B, Koreaargued that anovel situationwould arise. Therewasno precedent
in GATT addressing the
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Article X1:1 which proscribed " prohibitions or restrictions other than duties, taxes or other charges,
whether made effective through quotas, import or export licences or other measures'. Australiaaso
considered that the mark-up practised by the LPMO on imports of beef, the sole Korean importer of
beef from August 1988 and an authorized monopoly in the sense of Article I1:4, contravened the
provisions of that Article. Australia further argued that the Korean measures could not be justified
under Article X1:2, Article XVIII:B or under any other Article of the Genera Agreement.

96. Australiaargued that Korea did not meet the appropriate requirements for coverage of its beef
import measures under Article XVI1I1:B: The Korean beef import regime contravened both the spirit
and the letter of Article XVIII:B, paragraphs 9, 10, 11 and 12(a), as well asthe 1979 Declaration on
Trade Measures Taken for Balance-of-Payments Purposes. Korea had implemented an effective
prohibition rather than a restriction on beef imports from 1984 to 1988. The nature of Korea' s beef
import regime from at least 1984 onwards was demonstrably not necessary to achieve the objectives
specified in paragraph 9 and could not, therefore, be deemed consistent with its provisions. Moreover,
Korea's economic situation was certainly not such in 1984 as to justify the intensification of import
restrictions under the provisions of paragraph 9. Also, there were clear indications that the Korean
measures with respect to beef imports were not taken for BOP reasons, but to protect the domestic
industry.

97. The United States considered that the Korean import ban and quantitative restrictions on beef

importsviolated GATT Article X1:1 sincethat Article prohibited any contracting party from imposing
guotas, import or export licences or other measures to restrict trade. To the extent that Korea F8 11 Tf(12(a),) T
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102. Canada considered the Korean measures to be in contravention of Korea's GATT obligations
under Article X1:1which prohibited the maintenance of quantitativerestrictionsthrough quotas, import
licences or other means. Theimport regime protected Korean beef and discriminated against imported
beef. By granting licences only for amounts which represented the shortfall in domestic production,
the import regime had been established with the clear intent to ensure Korean beef primary access to
the market. Canada further argued that these measures could not be justified under the provisions
of Article X1:2 or Article XVIII:B, or under any other exception of the General Agreement.

103. It was also Canada s view that the practices of the LPMO represented a barrier to trade with
respect to the variable surcharge it added
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107. ThePand

- 26 -



CONTRACTING PARTIES.

- 27 -



- 28 -

116. At the full consultation in the Ba ance-of-Payments Committee with Koreain November 1987,
"[t]he prevailing view expressed in the Committee was that the current situation and outlook for the
balance of payments was such that import restrictions could no longer be justified under
Article XVI1I11:B".*® Moreover, the full Balance-of-Payments Committee had "stressed the need to
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121. Bearing in mind Article 31:5 of the Havana Charter, the Panel considered that, in view of the
existence of quantitative restrictions, it would be inappropriate to apply Article 11:4 of the General
Agreement in the present case. The price premium obtained by the LPMO through the setting of a
minimum bid priceor derived sale pricewas directly afforded by thesituation of market scarcity arising
from the quantitative restrictions on beef. The Panel concluded that because of the presence of the
guantitative restrictions, the level of the LPMO's mark-up of the price for imported beef to achieve
the minimum bid price or other derived price was not relevant in the present case. Furthermore, once
these quantitative restrictions were phased out, as recommended
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RECOMMENDATIONS

125. In the light of the findings above, the Panel suggests that the CONTRACTING PARTIES
recommend that:

(& Koreadiminateor otherwisebringinto conformity with the provisions of the General Agreement
the import measures on beef introduced in 1984/85 and amended in 1988; and,

(b)  Korea hold consultations with New Zealand and other interested contracting parties to work
out a timetable for the remova of import restrictions on beef justified since 1967 by Korea for
bal ance-of -payments reasons and report on the result of such consultations within a period of three
months following the adoption of the Panel report by the Council.
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ANNEX 1

Extract from
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ANNEX 111

Article 31 of the Havana Charter

Expansion of Trade

1. If a Member establishes, maintains or authorizes, formaly or in effect, a monopoly of the
importation or exportation of any product, the Member shall, upon the request of any other Member
or Members having a substantial interest in tradewith it in the product concerned, negotiate with such
other Member or Membersin themanner provided for under Article 17 inrespect of tariffs, and subject
toal the provisionsof this Charter with respect to such tariff negotiations, with the object of achieving:

(& inthe case of an export monopoly, arrangements designed to limit or reduce any protection
that might be afforded through the operation of the monopoly to domestic users of the
monopolized product, or designed to assure exports of the monopolized product in adequate
guantities at reasonable prices,

(b) inthe caseof animport monopoly, arrangements designed to limit or reduce any protection
that might be afforded through the operation of the monopoly to domestic producers of the
monopolized product, or designed to relax any limitation on imports which is comparable
with a limitation made subject to negotiation under other provisions of this Chapter.

2. In order to satisfy the requirements of paragraph 1(b), the Member establishing, maintaining
or authorizing a monopoly shall negotiate:

(& for the establishment of the maximum import duty that may be applied in respect of the
product concerned; or

(b) for any other mutually satisfactory arrangement consi stent withthe provisionsof thisCharter,
if it is evident to the negotiating parties that to negotiate a maximum import duty under
sub-paragraph (a) of this paragraph is impracticable or would be ineffective for the
achievement of the objectives of paragraph 1; any Member entering into negotiations under
thissub-paragraph shall afford to other interested Members an opportunity for consultation.

3. Inany caseinwhich amaximum import duty is not negotiated under paragraph 2(a), the Member
establishing, maintaining or authorizing the import monopoly shall make public, or notify the
Organization of, the maximum import duty which it will apply in respect of the product concerned.

4.  Theimport duty negotiated under paragraph 2, or made public or notified to the Organization
under paragraph 3, shall represent the maximum margin by which the price charged by the import
monopoly for the imported product (e44 Tm/F8 11 Tf(this) u0 1 22/F8rough
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6. Inapplyingtheprovisionsof thisArticle, dueregard shall behad for thefact that somemonopolies
are establish9,





