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. INTRODUCTION

1. On 8 October 1991, Canada requested consultations with the United States under Article 3:1 of
the Agreement on Interpretation and Application of Articles VI, XVI and XXIII of the Generd Agreement
on Tariffsand Trade (hereinafter: "the Agreement”). Thisrequest followed an announcement made
by the United Stekes on 4 October that thetUnited 11 Tf(s) TJET&T1 Tf1 Tf11 ¢t TYET1 Tf(U) TJETBT1 05BT 1



1. EFACTUAL ASPECTS

7. Thedisputebeforethe Panel concerned (i) the suspension of liquidation and imposition of bonding
reguirements by the United States on 4 October 1991 under Section 304 of the Trade Act 1974 with
respect to imports of softwood lumber from Canada, and (ii) the initiation by the United States on
31 October 1991 of a countervailing duty investigation on imports of softwood lumber from Canada.
In taking these actions, the United States referred to the termination by Canada on 4 October 1991
of a Memorandum of Understanding on trade in softwood lumber, concluded between Canada and
the United States on 30 December 1986, a brief description of certain aspects of the conclusion and
implementation of this Memorandum of Understanding is therefore appropriate.

8. On 5 June 1986, the United States Department of Commerce initiated a countervailing duty
investigation on imports of softwood lumber from Canada.* An affirmative preliminary determination



and that, in either eventuality, it might exerciseitsright to terminatethe MOU. Article 9 of the MOU
provided for theright of either party to terminatethe MOU at any time upon thirty dayswritten notice.

13. On 30 December 1986, immediately after signature of the MOU, the petitioner in the countervailing
duty investigation, the Coalition for Fair Lumber Imports, withdrew itspetition, "based upon the entry
into force of the agreement between the Governments of Canada and the United States concerning trade
in softwood lumber”. At the same time, the petitioner indicated that this withdrawa was "without
prejudice to the filing of another petition based upon the same Canadian acts and practices, should
the Coalition determine at any time that it isin its interest to do so".?

14. On 5 January 1987, the Department of Commerce published in the Federal Register a notice of
termination of the countervailing duty investigation on softwood lumber from Canada, based upon the
withdrawal of the petition on 30 December 1986. The relevant part of the notice reads as follows:

"In aletter dated December 30, 1986, petitioner notified the Department that it is withdrawing
its May 19, 1986, petition. Under section 704(a) of the Act, as amended by section 604 of the Trade
and Tariff Act of 1984, upon withdrawal of a petition, the administering authority



17. In the exchange of Notes of 30 December 1986 effecting the MOU, the United States informed
Canada that the MOU was " a trade agreement for purposes of United Stateslaw".? On the same date,
the United States, by Presidential Proclamation 5595, imposed a temporary surcharge on imports of
certain softwood lumber products from Canada, on the basis of a determination by the President under
Section 301 of the Trade Act of 1974 that Canada s inability to collect an export charge on softwood
lumber exported to the United States until at least 8 January 1987 was unjustifiable or unreasonable
and constituted a burden or restriction of US commerce.® This temporary surcharge was suspended
on 8 January 1987 when Canada began collecting the export tax. Also on 30 December 1986, the
USPresident, actingunder Section 301 of the Trade Act of 1974, instructed the Secretary of Commerce
to determine periodically whether the Government of Canada and the Canadian provincial governments
werefully imposing theexport chargeand any replacement measurestherefor. ThePresident announced
that:

"If the Secretary of Commerce determines that such export charges are not being fully imposed,
I will takeaction (including theimposition of anincreasein thetariff on softwood lumber imported
from Canada) to offset any shortfall inthefull imposition of theexport charge or of thereplacement
measures therefor."*°

18. On 17 January 1987, Canada submitted adiplomatic note to the United Statesinwhich it objected
to the imposition of this duty under Section 301 as well as to the determination by the President to
use Section 301 to offset any shortfall in the full imposition of the export charge or the replacement
measures.

19. On 16 December 1987, Canada and the United States agreed to amend the MOU inter diato exempt
from the payment of export charges exports to the United States of certain softwood lumber products
produced in New Brunswick, Newfoundland, Nova Scotiaand Prince Edward Island. 1t wasalsoagreed
that replacement measures described in an Appendix to the amendments for the Province of British
Columbia would constitute full replacement of the export charge upon the fulfilment of the conditions
described in this Appendix. Provisions to monitor these replacement measures in British Columbia
were aso put in place. In asubsequent amendment to the MOU, Canada and the United States agreed
to reduce the export charge with respect to exports of certain softwood lumber products produced in
Quebec as of 1 April 1988, as a consequence of replacement measures instituted by that Province.
Finally, Canada and the United States agreed to exempt 365 million board feet of lumber produced
from logs of US-origin from the export charge annually.

20. In adiplomatic note dated 3 September 1991, Canada gave the United States formal notice of
itsintention to terminatethe MOU, asprovided for in Article 9 of the MOU, effective4 October 1991.
Thisnoticefollowed aseries of informal ministeria discussions between Canadaand the United States
which occurred over a period of severa months.

21. On 4 October 1991, following Canadd s termination of the MOU, the USTR, acting under
Section 304 of the Trade Act of 1974, determined "(a) That acts, policies, and practices of the
Government of Canada regarding the exportation of softwood lumber to the United States, specifically
thefailure of the Government of Canadato ensurethe continued coll ection of export charges of softwood
lumber envisioned by the MOU, are unreasonable and burden or restrict US commerce; and (b) That
expeditious action is required and that the appropriate action at this time is to impose contingent,

8 Letter from the United States Trade Representative to the Embassy of
Canada in the United States, 30 December 1986.

952 Fed.Reg., 5 January 1987, pp.229-230.

1952 Fed.Reg., 5 January 1987, p.233.




temporary increased duties on the parties identified in appendix 1 () that originate on those provinces
and territories listed in appendix 2 ()".*

22. The notice of imposition of these measures described the reasons for these measures as follows:

" As aconsequence [of thetermination of the MOU], the United States, which in December 1986
terminated its countervailing duty investigation in reliance upon Canada s undertakings in the MOU,
will be denied the offset that had been provided by Canadian export charges against possible
injurious Canadian subsidies. Due to the limited notice provided by Canada in terminating the
agreement and the amount of time required for the Department once again to make apreliminary
subsidy determination, the Department isunablein theshort period |eading up to that determination
toimposeinterim protectivemeasures. Accordingly, action by theUnited Statesisrequired during
this interim period in order to restore and maintain the status quo ante. Since the Government
of Canada has refused to collect export charges to offset possible subsidies during this period,
the United States is compelled to exercise itsrights and to take enforcement measures arising out
of the MOU by imposing temporary measures to safeguard against an influx of possibleinjurious
subsidized Canadian softwood lumber."*?

23. The measures decided upon in this determination took the form of bonding requirements, the
imposition of aduty, contingent upon affirmative final determinations of subsidization and injury, and
the withholding or extension of liquidation of entries of certain softwood lumber from Canada. These
measures took into account the replacement measures instituted in certain Canadian provinces. Thus
in the case of lumber production in British Columbia, no bonding requirements were imposed and the
rate of the contingent duty was zero.™

24. On 16 October 1991, Canada hell Tf(in) TJETBT1/F87.6 Tm/F8 11 Tf(zero.) TIETBT1 00 1 2128 588.24
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theawayding of stumpage rightsand thesetting of stumpage prices, andthat stumpage waspreferentially
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Canadarequested the Panel to find that the measurestaken by theUnited Stateson4 October 1991
in the form of a suspension of liquidation of entries of softwood lumber products from Canada and
the imposition of bonding requirements on such entries were inconsistent with the obligations of the
United States under Article 5:1, and were not justifiable as a form of "expeditious action" under
Article 4.6 of the Agreement.

31. The United States reguested the Pandl to find that the measures taken on 4 October



36. Canada considered that the imposition
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contemplated in Article 4:6 of the Agreement, reinforced the
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the parties to suspend inter se the operation of Article 4, Canada argued that the principal fallacy in
thisargument wasthat the"right" that was supposedly being "waived" simply did not exist inthe context
of the MOU. The United States had no rights under Article 4:6 of the Agreement with respect to the
MOU because the MOU was not an undertaking under Article 4:5 of the Agreement. N°"waiver"
of rightsunder Article 4:6 had therefore been necessary and, accordingly, there had been no obligation
to notify the signatories of the Agreement of such a"waiver". The termination of the countervailing
duty investigation in January 1987 had extinguished any right of the United States to use the investigation
initiatedin June 1986 asabasisfor theimposition of provisional measures. Thefact that anindependent
trade agreement, outside the provisions of the countervailing duty law of the United States, was concluded
a the same time a countervailing duty investigation was terminated did not make that agreement an
undertaking for purposesof Article 4:5 of the Agreement and did not lead to the accrua of rights under
the Agreement as a result of the conclusion of that independent agreement. This was confirmed by
Article 4.8 of the Agreement which through the use of theword "shall" set out mandatory notification
requirements whenever a countervailing duty investigation was suspended or terminated, pursuant to
Article 4:5. Thus the rights and procedures of Articles 4:5 and 4:6 had to be invoked; they were
not

whenever
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48. The United States considered that the fact that paragraph 6 of the MOU is entitled " Additional

undertaking" was of significance in that under the Agreement the MOU could not have been anything
else.

49. Canada also argued that the fact that the MOU had not been treated by the United States as an
undertaking supported its view that the MOU had not constituted an undertaking within the meaning
of Article 4:5 of the Agreement. First, the United States had not notified the MOU as an undertaking
in its semi-annual report of countervailing duty actions covering the period 1 July-31 December 1986
(SCM/84(Add.4), asrequired by Article 2:16 of the Agreement. Second, the MOU had not been notified
as an undertaking in the Federal Register notice of the termination of the
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of the Agreement. For example, in the context of the United States-Canada FTA Chapter 19 bilateral
Working Group the suspensi on agreement on raspberriesand theM OU on softwood
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theAgreement. TheUnited Stateswasat that timeand remained surprised that Canadawould challenge
that basic fact. Thus it was not until these pre-initiation consultations that the United States realized
that Canada questioned that the United States and Canada both had rights and obligations under the
Agreement with respect to the MOU. Accordingly, prior to that time, the
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asit had becomeevident that theUnited Stateswould takeaction, it had promptly notified the Committee

on Subsidiesand Countervailing Measures. Inany event, evenif (assuming arguendo) the United States

had been unaware of its rights under the Agreement to act as it did, and even if it had not properly

notified the Committee of a specific manner of implementation of those rights prior to taking such

action, the failure to meet a procedural requirement could no more defeat rights of the United States

than the failureto notify asubsidy could be fakdn265d40686188/Tind vr6l &ib6 30th8 AgneEdd it Daskthi 1 265.44 680.
on providing that subsidy.

59. In response to aquestion by the Panel as to how the United States had informed the Committee
on Subsidiesand Countervailing M easures of theinterim measurestakenon 4 October 1991 withrespect
to imports of softwood lumber from Canada, the United Statesindicated that these measures had been
notified to the Committee in the semi-annual report of the United States on countervailing duty actions
taken in the second haf of 1991.%

60. Responding to a question by the Panel as to how the nature of the US measures taken on
4 October 1991 as aform of "expeditious action” within the meaning of Article 4:5 of the Agreement
was reflected in the text of the Federal Register Notice announcing these measures, the United States
argued that under Article 4:6" expeditiousactions" couldinclude"immediate application of provisiona
measures using the best information available". Provisional measures were defined in the Agreement
as "provisional countervailing duties guaranteed by cash deposits or bonds equal to the amount of the
provisionaly calculated amount of subsidization”. The Federa Register Notice of 8 October 1991
had established a bonding requirement in the amount of the export charge established by the MOU
lessan amount refl ecting repl acement measuresagreed to and implemented asof that date. Accordingly,
the Federa Register Notice expressly described actions explicitly authorized by Article 4:6 of the
Agreement. Significantly, in the case of a suspension agreement, the provisional measures would not
have reflected the replacement measures introduced by some Canadian Provinces.

61. Canada aso argued that the fact that the MOU was outside the framework of the countervailing
duty legislation of theUnited Statessupported theview that theMOU had not constituted an undertaking
within the meaning of Article 4:5(q)(i) of the Agreement. The Agreement required in Article 2:2 that
the relevant authorities and procedures be notified to the Committee on Subsidies and Countervailing
Measures. In the case of the United States, the legislative procedures notified to the Committee were
those of the Tariff Act of 1930, asamended. The United States had concluded the MOU outside these
procedures and could therefore not claim any rights under Articles 4:5 and 4:6 of the Agreement in
relation to the MOU. In addition, the status of the MOU under US domestic |law was relevant insofar

‘l e = = A TE =
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procedures notified to the Committee by the United States. However, provisions for undertakings
based on agreements to eliminate or offset completely asubsidy fell under section 704(b) of the Tariff
Act of 1930, as amended, which were not the procedures followed in this case. What was outside
of the procedures notified by the United States to the Committee was the reinstitution of a previously
terminated countervailing duty investigation, or the imposition of interim measures following the
termination of acountervailing duty investigation. Neither of these procedures was found in the Tariff
Act of 1930, as amended.

63. In characterizing the MOU as being outside the framework of the domestic countervailing duty
legislation of the United States, Canada made the following points.

64. First, thecountervailing duty legislation of the United Statesdistinguished between the procedures
for termination of investigations and the procedures for suspension of investigations. Termination of
acountervailing duty for
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As aresult, the US industry is withdrawing its petition and the Department of Commerce will
terminate its investigation."

Canada observed that this statement indicated that the MOU had addressed issues sufficiently that
the petitioning industry decided to withdraw its case under the US countervailing duty law. Upon
withdrawal of the petition, the Department of Commerce was authorized to terminate the investigation
and had done so. These facts, however, had not made the MOU an undertaking under Article 4:5
of the Agreement. Under the countervailing duty law of the United States, a suspension agreement
resulting from a countervailing duty casefell under section 704 of the Tariff Act of 1930, as amended.
The document referred to in the quotation was a notification under section 301 of the United States
Trade Act of 1974; this Act had not been notified to the Committee on Subsidies and Countervailing
Measuresunder Articles 2:2or 19:5(b) of the Agreement. Thethreenoticespublishedin January 1987
in the Federal Register with respect to the MOU nowhere referred to section 704 of the Tariff Act
of 1930, as amended.

68. The Panel asked Canadato explain whether it was of the view that in the case of the United States
only "suspension agreements” could be considered as" undertakings' within the meaning of Article 4:5
of the Agreement. In response, Canada pointed out that the United States had implemented the
Agreement only in the Tariff Act of 1930, as amended, and that this legislation did not contain
p[rovisions for undertakings other than " suspension agreements’. Thus, only suspension agreements
could be considered to be "undertakings' within the meaning of the Agreement. The only type of
agreement envisaged by therel evant provisionsof
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to suspension) of investigations, the United States argued that Section 704 of the Tariff Act 1930,
as amended, did contemplate termination of cases
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and Canada s action was atermination fully consistent with its negotiated rights under the MOU. An
action specifically provided for in a bilateral agreement could not be construed as a violation of that
agreement. Were the position of the United States to be accepted, the lawful termination of any
agreement which settled a trade dispute could be considered grounds for an expedited self-initiation
of an anti-dumping or countervailing duty investigation.

75. TheUnited States pointed out that it did not contest that Canada had acted within itsrights under
the MOU by terminating the MOU on 4 October 1991. However, the United States too was acting
within its rights under Article 4:6 of the Agreement Ttheespond to Canada s action. The termination
clause of the MOU could not be used to defeat rights of the United States under Article 4:6 of the
Agreement. Thetermination clause in the MOU had served the same function as atermination clause
in other types of bilateral agreement: providing an explicit right for either country to withdraw from
theagreement. Theconsequence of invoking atermination clausewasthat acountry could cease abiding
by the terms of that agreement and not bein violation of an international treaty obligation on the basis
of the bilateral agreement. Thus, it was not the position of the United States that Canada had violated
the MOU by exercizingitsright of termination. However, therewasno support for Canada s argument
that the termination clause in a bilateral agreement concluded in accordance with the provisions of
amultilateral agreement aso served to defeat the rights of the United States under that multilateral
agreement. Canada sargument was contradicted by thetermsof Article 4:6 which, inter alia, expressly
reserved to the importing country the right to determine whether the terms of an undertaking were
being fulfilledand rel ated the concept of "violation" to thefulfilment of the obj ectives of theundertaking.
Since the agreement of the importing country was necessary in order for a countervailing duty
investigation to be suspended or terminated, the continued acquiescence of the importing country was
required to maintain the undertaking. Certainly, either party had the right to withdraw from the
undertaking; however, each must bear the consequences of doing so. In sum, Canada's right to
withdraw from the MOU and the right of the United States to the remedy under Article 4:6 stood side
by side; neither did (nor should be construed to) defeat the other. To do otherwise would discourage
settlement of countervailing duty cases by making inclusion of atermination clause (a common clause
in undertaking) Tihacceptable to the importing country.

76. The United States pointed out that the language in Article 4:6, which required that a"violation"
of an undertaking occur prior to provisond action, was immediately preceded by the following language:

"Authorities of an importing signatory may require any government or exporter from whom
undertakings have been accepted to provide periodically

a8t f (accented) TIETBT callv
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review of the undertaking under Article 4 was certainly relevant in determining whether a unilateral
withdrawa from the undertaking should be dealt with under Article 4:6.

77. In response to a question by the Panel on whether a legal procedure had existed in the case of
the MOU to ensure that, as an undertaking, the MOU would "not remain in force any longer than
countervailing dutiescould remainforceunder thisAgreement” (Article 4:7), theUnited Statespointed
out that the MOU had included explicit consultation provisions which would have permitted Canada
to seek areview of any provisions or of the Understanding as a whole. Since Canada had not fully
replaced the export tax on over one-third of Canadian lumber production, this opportunity had never
seriously materialized. 1t wasworth noting, however, that Canada had refused to engageintherequired
quarterly consultations in the second quarter of 1991.

78. In response to a question by the Pandl on whether a legal procedure had been available to the
Government of Canada and to interested exporters or importers to request a review of the need for
the continuation of the MOU, the United States stated that a petition to that effect could have been
filed at any time with either the Department of Commerce or the USTR. Such arequest would have
been given due consideration.

79. The United States further argued in this context that in the practice of both the EEC and the
United States a withdrawal from an undertaking was treated in the same manner as a violation of an
undertaking. This practice made sense because the effect of aviolation and awithdrawal wasidentical:
the exporting country signalled its intention not to abide by the terms of the undertaking, on the basis
of which the underlying countervailing duty proceeding had been suspended or terminated. Thus, the
United States had included termination clauses in

S B D RIP 1l 7R AR RARBAPH/ FRM AT Rhadd i P BTN U4FHAS2RI 5P SBEean /FH]17845TT2 486 24 TmM/FS 1BRT1 00 1
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to exist and there were continuing obligations thereunder. However, when a country terminated an
agreement, in accord with theexpresstermsof that agreement, therewasnofurther obligationto comply
withthetermsof theagreement. Theagreement nolonger existed and, accordingly, thenon-terminating
party had no right to take action based on the act of termination, unless provided for in the agreement.
N°such rights existed in the case of the MOU, since the only condition of termination of the MOU
was the provision of 30 days notice. Both Canada and the United States agreed that Canada
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equal to the amount of the provisionaly calculated amount of subsidization". Accordingly, under the
Agreement, as soon as there was a violation of a suspension or termination agreement, authorities of
an importing country were authorized to impose cash deposits in the amount of the estimated margin
of subsidization. In thecase of theinterim action of the United States, there weretwo simple elements:
a bonding requirement and a withholding or extension of liquidation. The result of these measures
would be - a most - collection of a duty (contingent upon find affirmative determinations of subsidization
and injury in the ongoing investigation) in the amount agreed between Canada and the United States
in the termination agreement (15 per cent), lessthe amount of any replacement measurestaken. These
actions fell well within the scope of action permitted under the Agreement.

87. The Panel asked the United States to explain how initsview under the Agreement the termination
by Canada of the MOU was a ground for the application of interim measures under Article 4:6 and
at the same time constituted a " special circumstance” within the meaning of Article 2:1 justifying the
sdf-initiation of a countervailing duty investigation. In response, the United States argued that Canada s
abrupt withdrawal from the MOU had been based upon a unilatera claim that al subsidy practices
in Canada had ceased to exist. The United States had asked Canada to maintain the status quo to allow
the United States to investigate Canada's claim. Canada had refused this request, which had given
riseto the need for the United Statesto protect itself in the short term by imposing theinterim measures
as well asto a"specia circumstance” namely, the need to commence an investigation as quickly as
possible to verify Canada's claim.

2. SELF-INITIATION BY THE United States OF A COUNTERVAILING DUTY INVESTIGATION
ON 31 October 1991

88. Canada submitted that, in self-initiating a countervailing duty investigation on 31 October 1991
with respect to imports of softwood lumber products from Canada, the United States had acted
inconsistently with its obligations under Article 2:1 of the Agreement. There had been no "specia
circumstances' to justify the self-initiation of this investigation. In addition, the United States had
initiated thisinvestigation absent sufficient evidence of the existence of asubsidy and sufficient evidence
of injury and causality.

89. The United States submitted that Canada s withdrawal from the MOU had constituted " special
circumstances” within the meaning of the Agreement, justifying self-initiation of the countervailing
duty investigation. Furthermore, the United States had possessed sufficient evidence of the existence
of Canadian provincial subsidies to softwood lumber producers, injury and a causal link between the
subsidized imports and the aleged injury as required by Article 2:1 of the Agreement. Accordingly,
the self-initiation by the United States of the investigation on softwood lumber products was consi stent
with the obligations of the United States under Article 2:1 of the Agreement.

2.1 Special circumstances to justify the self-initiation of a countervailing duty investigation

90. Canada argued that, while in the Notice of Initiation of the countervailing duty investigation
of imports of softwood lumber from Canada the United States had acknowledged that Article 2:1 of
the Agreement required that there be "specid circumstances' to alow for the self-initiation of a
countervailing duty investigation, the factors identified in this Notice as a basis for the self-initiation
of theinvestigation did not constitute " special circumstances' for purposes of Article 2:1. TheNotice
had made the following statements regarding the alleged special circumstances:
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"We aso determine that Canada's unilateral termination of the MOU...constitutes specia
circumstances within the meaning of Article 2:1 of the ... Subsidies Code."%

" As aconsequence of Canada s termination of the MOU, theU.S. [umber industry will be denied
the offset that had been provided by Canadian export charges against what in 1986 preliminarily

had been found to be injurious Canadian subsidies. Furthermore, the U.S. Government and the
U.S. indust
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United States Government and the USindustry the ability to determinewhether thetimber feeincreases
instituted in some Canadian Provinces to replace or reduce the export charge would remain in place,
because the exchange of information provided for under the Memorandum of Understanding would
be terminated. In fact, the consultations had proven an important aspect of the MOU, particularly
with respect to British Columbia, inthefiveyearsof theMOU. Canada sargument that the USindustry
itself could have filed a countervailing duty petition ignored the extremely short lead time that would
have been available to the industry to prepare a petition in a situation where subsidised imports had
aready been preliminarily determined to be causing materia injury. Also, unlike the typical
countervailing duty case, in this case the Department of Commerce aready had in its possession sufficient
information concerning the subsidy and injury factors. Also, unlikein thetypica situation, requiring
the industry to present such information would have been unnecessary and would merely have delayed
theinitiation of the proceedingsfor no reason. Moreover, theindustry aready had presented apetition;
imposing the burden of a new petition on the industry when the Department had possessed sufficient
evidence to initiate an investigation would have been absurd. In short, in this specia situation, the
Department of Commer ce had beenin the best position to seek expeditiousinitiation of acountervailing
duty investigation.

95. In response to Canada' s argument that no " special circumstances' could have existed to warrant
self-initiation of an investigation with respect to imports from British Columbia, the United States
argued that Canada wasincorrect in argu0 1 489.6 642 Tm/F8 11 Tcl Tm/F8 11 Tf(in) TJETI22 Tm/F8 11 Tf(in)



97. TheUnited States observed that the
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of proof which ordinarily satisfies an unprejudiced mind".*® Canada considered that "evidence" in
the context of Article 2:1 must be relevant, i.e. bear alogica relationship to the existence of (a)
subsidy, (b) injury and (c) causality according to the meanings found in the Agreement.

101. The United States considered that the plain language of Article 2:1 did not support the view
that ahigher standard of "sufficient evidence" applied to cases of self-initiation of countervailing duty
investigations. Thisprovision alowed for self-initiation of an investigation subject to two conditions:
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by thefact that inthe case of softwood lumber from Canadatheonly final ruling madeby the Department
of Commercein 1983 had found that Canadian stumpage programmeswerenot subsidies). Article 2:1
of the Agreement clearly obliged investigating authorities to have evidence of the existence of asubsidy.
The standard applied by the United Stateswas to presume the existence of asubsidy unlessthe measure
in question had been declared not to be a subsidy. To alow this standard to be the
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rates'.® The two key elements in this definition (the selective provision of the resource and the
establishment of prices at preferential rates) reflected specific requirements of the countervailing duty
legislation of the United States;, the Agreement
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"The fact that specific economic, as well as non-economic, criteria are considered indicates that
the government may be trying to develop specific regions or sectors within the province."



120. Canada considered that the assertion of the United Statesthat softwood lumber producerswere
favoured by the exercise of discretion on thepart of Canadian provincial governmentswas unsupported
by any statement or evidence in the Initiation Memorandum. The principle in paragraph 4.4 in the
report of thePanel in"New Zeaand - Importsof Electrical Transformersfrom New Zeaand"** indicated
that the obligation existed on the contracting
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examination of whether there were dominant users of the programme), and the extent to which a
government exercized discretion.

123. Canada noted that the reasons given for the reversal of the finding made in 1983 were almost
exclusively based on the new factor of discretion (which in 1983 the Department had considered
irrelevant) and on the changed view that pulp and paper and lumber producerstended to be horizontally
integrated. As aresult, in October 1986 the Department had found in a preliminary determination
that stumpage programmes were provided to a specific group of enterprises. Since the concept of
specificity was now subject to an "actual use" test, based on variable definitions of what constituted
industries, the concept of discretion (which caught up amaost any government programme) wasvirtually
open-ended. Thus, thefact that governments exercised some di scretion in managing acompl ex resource
for avariety of reasons, plusthe fact that the number of users of standing timber was perforce limited,
were taken as evidence on its face that there was a subsidy. Such atest, if accepted as legitimate,
was amost impervious to any objective review, besides being contrary to the Agreement.

124. Canada noted that this new administrative practice to determine the existence of specificity
based on actua use of a programme had been incorporated into US countervailing duty law in 1988
by the following amendment:

"Nominal genera availahility, under thetermsof thelaw, regulation, program, or ruleestablishing
a bounty or grant, or subsidy, of the benefits thereunder is not a basis for determining that the
bounty, grant or subsidy isnot, or hasnot been/F8 11 Tf(for) TjET4hing
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standards were well-established and rigorous and in the case before the Panel the supporting
documentation on, and analysis of, the existence of specificity and preferentiality were extensive.
Canada s contention was simply an overstatement concerning the application by the United States of
the specificity and preferentiality tests. If, as Canada had asserted, these tests were meaningless, the
United States would countervail every foreign government domestic programme subject to investigation.
That this was not the case was demonstrated by arecent decision of the United States Court of Appeals
for the Federa Circuit in PPG Industries, Inc. v. United States® involving an investigation in which
theUnited Stateshad declined to countervail the saleby aforeign government of natural gasat controlled
pricesand exchange-risk programmes, based upon absenceof specificity and lack of preferential pricing.
Thus, contrary to Canada's sweeping assertion, the United States administered its specificity test in
arigorous manner: only if aforeign government programme was not de jure limited to a specific
class of recipients did the Department of Commerce undertake its de facto analysis. Notably, Canada
conveniently ignoredthat abinational
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British Columbia™

129. Canada argued that the claim of the Department of Commerce that there was preferentia
stumpage pricing in British Columbia was inconsistent with testimony of the United States Deputy

Assistant Secretary for Commerce beforethe US

before
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"Each individua stand of timber isunique dueto avariety of factors, such as species combination,
density, qudity, Size, age, accesshility, and terrain and climate. Stumpage prices vary substantialy
both regionally and locally within Canadaand the United States, evenwithinamill' stimber supply
area.... We believe that a comparison of stumpage prices with U.S. prices would be arbitrary
and capricious'.*

135. Canada observed that the Department of Commerce had possessed no current, accurate or
appropriate eates,
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138. The United States explained that, with respect to Alberta, the Department of Commerce had
compared the stumpage price with the competitively bid price for the interior of British Columbig;
this benchmark was used based on the fact that the species mix of the interior of British Columbia
was similar to that of Alberta Adjustments had been made to the competitive price for silviculture
and road building costs and for differences in species and quality of mix of stumpage. Based on its
comparison between the competitive pricein British Columbiaand the pricein Alberta, the Department
had estimated asubsidy of 21.58 per cent ad valorem. Thisevidence provided thebasis- at aminimum
for investigation.

139. The United States noted that Canada s argument that stumpage prices in Quebec were based
on provincid market prices within Quebec and reflected competitive market conditions was not consistent
with the facts of record. Regardless of whether this statement was correct, this was not the evidence
in the possession of the Department of Commerce which had led it to believe that a subsidy existed.
At thetimeof in
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to the period April-June 1989 which showed that ahigher stumpage price was charged to "integrated"
companies for coniferous timber than charged to "non-integrated" companies for coniferous timber.
Reliance on data for a three-month period did not meet the standard of sufficient evidence. The
United States had not established that thiswas arepresentatie period. The United States had compared
thabtvel of stumpage fees charged to "integrated” firms between April and June 1989 (for softwood
onIy) W|th the average stumpage fee pald on softwood and hardwood by all firms during the period

X = ; = Timber Regulations had provided that
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Saskatchewan, Manitoba, the Northwest Territories and the Y ukon®

145. Canada argued that the existence of subsidiesin Saskatchewan and M anitoba had been
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148. Canada also argued more generally that the preferentiality test as applied by the United States
was so vague as to be open to any number of interpretations and application in a given case. There
was no confidence that the same test, applied twice to the same situation, would give the sale result.
In 1986, in the affirmative preliminary determination, the Department of Commerce had determined
the existence of preferentiaity based on a comparison of stumpage fees with the governments' costs
of producing the good. This "cost of producing” standing timber had



2.3.3 Arguments on whether the setting of stumpage fees can be a subsidy within the meaning of
the General Agreement and the Agreement




- 45 -

which went beyond the scope of theremedy requiring the activeroéleof the CONTRACTING PARTIES
found in
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did not fall under the term subsidy because it worried about the impossibility of arriving at a precise
definition of subsidy that would include "al measures withires
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to anatural resource could not be considered to involve a subsidy, Canada noted that in the Initiation
memorandum the Department of Commerce had not compared the administratively set price charged
by a government for accessto anatura resourcein situ to a"market price” set by aprivate land owner
withinthe samejurisdiction. Assuming that by " prices set by the market" was meant the price of access
to private lands containing in situ natura resources, and that the Pandl's question related to pricing
within ajurisdiction, i.e. in this case within a province, there was no basis to compare what was a
revenue collection measure with what was a market mechanism for transferring economic rent to the
land owner. Thelevying of astumpage feedid not relate to the sale of agood or service. If by "market
prices" was meant a fee set by an auction or tender system for access to certain lands compared to
other ways of setting the fees for access to other public lands, there was again no reason, in cases
involving _in situ natura resources, that the level of afee or acharge could be considered a subsidy
sincethe principle of economic rent established that such differences did not increase output or decrease
prices of products made from the natural resources.

162. Inresponseto aquestion by the Panel asto whether Canada considered that arevenue collection
measure by a government could entail afinancia contribution by that government if the measure involved
the levying of different rates or charges to enterprises within the same jurisdiction, Canada argued
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in Part | of the Agreement and, thus, the provisions of Article 11:1-11:3 relating to those subsidies
which could cause injury to a domestic industry of another signatory also applied to actions taken
pursuant to Part I. Thetext of the Agreement supported the view that Parts| and Il were interrelated,
particularly as regards the term subsidy. First, the provisions in Part |1 were not qualified by the
words "for the purposes of this Part..." or any similar language which would expressly limit the
definitions used in Articles 7 to 13 to Part 11 of the Agreement. If the signatories had
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imposition of such duties by an importing signatory did not restrict the right of another signatory to
provide subsidies; the two rights were



correlation between stumpage price and volume of timber harvested.®* Even if one ignored that
alternative theories existed, it would
be difficult, if not impossible, for Canada to demonstrate conclusively for purposes of initiation that
stumpage programmes could not, in any conceivable circumstances, confer a
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concessionaires to sell good timber products at low prices, even though the practice may not be
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theory of economic rent in relation to the Canadian stumpage programmes based on the investigation
conducted in 1986. In that investigation the department had considered but rejected the application
of this theory to the facts found. At the time of initiation of the investigation in October 1991, the
Department had reasonably decided that it would be inappropriate, in the absence of additiona analysis
and information, to decline to self-initiate the countervailing duty investigation based upon economic
theory adone. In other words, whether the theory of economic rent was at al applicable to, or had
any validity in, the softwood lumber market was a question appropriately addressed during the course
of an investigation, rather than addressed apriori during theinitiation stage. Thus, whilethe extensive
evidence before the Department of Commerce at initiation had suggested that the facts of the Canadian
timber practices did not comport with the theory of economic rent, the Department had stood prepared
to investigate this matter.

2.3.4 Measures relating to the export of logs

185. In support of its claim that the United States had acted inconsistently with the requirement of
Article 2:1 of the Agreement that there be sufficient evidence of the existence of a subsidy, Canada
also referred to the steps taken by the Department of Commerce with respect to the inclusion in the
scope of the countervailing duty investigation on imports of softwood lumber from Canada of certain
measures applied by Canadian authorities relating to exports of logs. At the time of the initiation of
the countervailing duty investigation, the Department of Commerce had made the following statement
regarding the available evidence on these measures:

"... the Department requires evidence demonstrating that the restrictions had measurable downward
effect
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187. Canada aso argued in this context that the measures applied in Canada relating to exports
of logs were not subsidieswithin the meaning of the
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conclusion that measures affecting the exports of logs could affect the quantity or price of lumber
exported to the United States.

190. The United States argued that the inclusion of the measures relating to exports of logs in the
countervailing duty investigation was consistent with the obligations of the United States under Article 2:1
of the Agreement. Inthe]nitiation Memorandum the Department of Commerce had discussed Canada s
export restrictions on logs but did not initiate an investigation into this programme. The Department
had noted that there was clear evidence that such restrictions operated in Canada.
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192. The United States argued that, on its face, the decision to investigate log export restrictions
was fully consistent with Article 2:1 of the Agreement. On 23 October 1991, the Department of
Commerce had properly initiated a countervailing duty investigation on imports of softwood lumber
from Canada. In the Notice of Initiation of the investigation, the Department had identified Canadian
federal and provincia log export restrictions as potential subsidiesbut had stated that it had insufficient
evidence to initiate an investigation of those restrictions. The Department had also stated that, if it
received additiona information showing the extent to which the restrictions artificially lowered the
domestic price of logs, it would consider investigating the export restrictions. On 23 December 1991,
based on the submission of new information, the Department had determined to include log export
restrictionsinitsinvestigation. Accordingly, the Department had begunanalysingtheexportrestrictions
in its ongoing investigation of subsidies provided to imports of softwood lumber from Canada.
Moreover, at thesametimeasit hadincluded theexport restrictionsin itsinvestigation, the Department
had decided to extend the investigatory period to accommodate any additional information and/or
documentation that might be required by inclusion of the export restrictions in the investigation.

193. TheUnited States considered that, by taking the formal step to include an additional potential
subsidy practice in an ongoing countervailing duty investigation, the Department of Commerce had
gone beyond what the Agreement required in terms of providing notice to Canada. In particular, the
decision to delay commencement of the export restriction portion of its inquiry demonstrated the
importance the United States attached to the need to have sufficient evidence to investigate each and
every programme. Article 2:1 of the Agreement only required sufficient evidence of the existence
of asubsidy, not each and every subsidy programme. Therefore, the Department' s action in this case
had exceeded the "sufficient evidence" standard of Article 2:1. Moreover, the provisions of the
Agreement throughout Part | were oriented toward the investigation of whether subsidized imports
were causing materia injury to adomesticindustry, not the number of individual subsidy programmes
or whether such programmes had certain effects. This iss
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195. Inresponseto Canada s argument that the Department of Commerce had improperly included
the log export restrictions in the investigation because the Department had not possessed sufficient
evidence as to these potential subsidies at the time of the initiation of the overal investigation, the
United Statesargued that it was unclear on what legal basis in the Agreement Canada was suggesting
that investigating authoritiesshouldignoreadditional subsidy programmesdiscovered duringthecourse
of aninvestigation. The United States also noted that Canada had not challenge